
UNTTFD STATES RANKRUPTCY COllRT 
DISTRICT flF MINNESOTA 

In re: 

Priaas Transportation Cn., 

Debtor. 

flROER FflR SUMMARY JUDGMENT 
AND 

Jllnr:MENT 

Rriaqs Transportation Co., AKY. NO. 4-R3-0414 

Plaintiff, ADV. NO. 4-R3-20837 

Norwest Rank Minneapolis, N.A. 
and Transport Insurance 
Company, 

Defendants. 

At Minneapolis, Yinnesota, January 18, 1984. 

This matter came on for hearinq on the motion of 

Norwest Rank Minneapolis, N.A. (“Norwest Minneaoolis”) for 

summary ,iudqment aqainst the plaintiff on its amended complaint. 

Hsndrik DP Jona apoeared on hehalf of Norwest Minneapolis; 
! 

James A. Rubenstein and Steven I. 
t 

Miner appeared on behalf of the 

plaintiff, Rriops Transoortation Company (“Hriqqs”) and 

Jerrold F. Perqfalk apoeared on behalf of the defendant, 

Transport Insurance Cnmoany. 

Rasnd on all the files and records herein and the 

aroument and memoranda of counsel, I make the followino: 

FINI?JNGS OF FACT 



1. In the tall of 1980, Rrioqs reouested Vorwest 

Minneapolis to issue a letter of credit in the amount of 8525,000 

for Eirioqs' account to Transoort Insurance Companv ("Transport 

Insurance"). 

2. In its written aonlication for this letter 

of credit, Prloqs aoreed to reimburse Norwest Minneapolis an 

demand for all nrvments made hv Norwest Minneapolis under the 

letter of credit: aqreed to psv all expenses, includinq 

reasonrhle attarnevs’ fees and leqal exnenses, incurred hy 

Norwest Minneapolis related to the letter of credit; and aareed 

to osv interest on these obliaations. 

3. Rriqqs aiso aareeb to arant liens uoon its freioht 

terminals at Rurlinnton, Iowa and Muscstine, Iowa and upon 

various trucks, tractors and trailpre owned hv it, to secure its 

obliaations under the apolicatinn for the letter of credit. 

4. In reliance on these aaresments bv Brioqs, Norwest 

Pinneaoolis issued the letter nf credit to Transport Insurance 

dated October 10, 1980. The letter of credit was subsequentlv 

renewed and amended from time t.o time at., RriqQs’ request. 

5. On or about Ott-ober 30, 1980, Rrioos executed and 

delivered to Norwest Minneapolis mortqaoe deeds crpatina liens on 

its terminals at Rurlinaton and Muscatine, Iowa. These mortqaaes 

bv their terms secured Rriqos’ obliqations to Norwest Minneanolis 

under the application for the letter of credit. They were dulv 

recorded on Nnvemher 3 and 4, 19Rfl, respectively. 
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6. Refore these transactions took place, Prisqs had 

hecome indebted to Norwest Rank University-Midway, N.A., formerlv 

known as Second Northwestern National Rank of Minneaoolis 

("Norwest. Ilnivcrsitv-Mi~wcst"), end to various other banks, 

includino Norwest minneanolis, for loans made to Brioqs. At the 

time the letter of credit was issued, these loans were 

outstandinn under a Financing Aqreement dated as of May 1, 19RO, 

which provided that the loans to Rrioos were to he held hy and in 

the name of Norwost University-Midwsv, with the other banks, 

includinq Norwest Minneapolis, holdina oarticipations in these 

loans and the security therefor. 

7. Rv a Security Aqreement dated May 1, 1980, Brioqs 

qranterl Norwest University-Midway a securitv interest in 

more than Z,nO@ trucks, tractors and trailers, as security for 

@riqqs’ ohliqations under the Finsncino Aoreement. These 

trtlcks, tractors and trailers were covered by motor vehicle 

certificates of title, and by September 3n, 19Rn, certificates of 

title naming Norwest University-Midway ss lienholder had heen 

issued as to all but 58 of these vehicles. Pursuant to a 
,, .; 

Stipulation aporovod bv this Court hv order dated Puoust 25, 

1983 and filed in Adversary Proceedinq No. 83-0239, Rriogs has 

admitted that Norwest Llniversity-Midwav is named as first 

lienholder on the certificiate of title for 1,225 vehiclyes to be 

sold hv Prioos. Rriqos admits that notation of the lienholder’s 

name on ths certificate of title is the prooer method of 

perfection of liens on all these vehicles. 
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8. After Norwest Minneaoolis issued the letter of 

credit, Rriaqs siqned an amendment, dated as of November 5, 1980, 

to the Mav 1, 19Bll Security Aoreement. Under this amendment. 

Rrinqs aareed that anv indebtedness it mioht owe to Norwest 

Minneaoolis under the abplicotinn for the letter of credit would 

_ be considered an obliaation secured bv the Hav 1, 1980 Security 

Aoreement, and Brioos oranted a security interest to Norwest 

University-Midwav, as aoent for Norwest Minneapolis, in all the 

vehicles noverrd by that Security Anreement, as security for this 

indeht.ednnss. Thereafter, Norwest. University-Midway acted for 

its own account. and as aoont for Norwest Minneapolis in holding, 

nerfectino and administerinq the security interest in these 

vehicles. Thus, the security interest securing Rriqos’ 

oblioations under the application for the letter of credit was 

pnrferted hv the notation of Norwest Universitv-Midway’s name as 

lienholder on the pertinent certificates of title. 

9. ,After Rriaqs commenced this Chaoter 11 case, 

Transoort Insurance made demand unon Norwest Minneaoolis for 

aayment nf 8325,000 under the letter of credit. The draft and 

nrrompanvina documents eonf,ormed to the qrll of the letter of 

credit as renewed and extended. 

10. When the draft under the letter of credit was 

presented, Priaos reouested this court to enloin honor nf the 

letter of credit. This relief was denied by the Court., .and the 

draft under the letter of credit was honored and paid hy Norwost 

Minneaoolis nn February IO, 1993. 
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11. Rriqqs' obliqation to Norwest Minnesonlis is 

secured bv peferted liens upon the Burlinoton and Puscatine 

terminals and all trucks, tractors and trailers which are (i) 

covered bv the Mav 1, 19RfJ Securitv Aoreement, and (ii) covered 

hv certificates of title on which Norwest Universitv-~~idway'a 
- 

name was noted as lienholder. 

CONCLUSInNS OF LAW 

I. 

Bv issuino the letter of credit, Norwest Minneapolis 

entered into a bindino end leoally enforceable commitment to 

extend credit to Rripos should Transport ever make ZI draw under 

the letter of credit. Under Minn. Stat. 6336.5-103(1)(a) and 

6356.5-106(l), a letter of credit is established when the 

beneficiary receives it. At that point, since the letter of 

credit was irrevocable, Norwest Minneapnlis was "no lonqer free 

to take unilateral action with respect tn the canrellation of the 

credit or modification of its terms." Official Comment 1 to 

U.C.C. 65-106. 

Ry execution of the apolication for the letter of 
': 

credit, Rriqqs aqreed to reimburse Nbrwbst Minneapolis should 

Norwent Minneapolis be required to ocv under the letter of 

credit. In addition, under Minn. Stat. 9336.5-114(3), unless 

otherwise aqreed, an issuer (Norwest Minneapolis) is ent.itled to 

immediate reimbursement from the customer (Priqqs) upon- dulv 

honorinq a draft drawn under the letter of credit. 
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Thus, from the moment the lcttrr of credit ~3% issued, 

Norwest Minneaoolis had a nresent claim aqainst Rrioqs for 

reimbursement, continqent uoon Norwest Minneaoolis actually 

oavina a conformina draft. Accordinqly, the claim arose lonq 

before Rrioas filed its Chapter 11 oetition. Under the 

Bankruptcy C&tie a riqht to pavmcnt is considcrcd a “claim”, 

“whether or not such right is . . . continoent.” 11 U.S.C. 

!+lOl(&)(A). There is no disoute that Norwest Minneapolis was 

leoally ohliqated to, and did, pay the letter of credit. Thus, 

the continqancy occurred and the claim is now fixed. See - 

WPsLinqhouse Credit Corp. v. l’aqe (In re Paoe), 18 R.R. 713, 716 

(D.D.C. 1982). 

II 

Liens in favor of Norwest Vinneaoolis aqainst Priggs’s 

real estate in Iowa were perfected in 1980 by the recording of 

the morlqaues. There is no disoute that the mortgages ware 

properly filed and that they were qiven by Rriqqs to secure the 

obliqations of Prigqs under the application for the letter of 

credit. The situation is analogous to the givins of a mortgage 

to secure advances to he made at some ?ime in the future, 

pursuant to a bindinq cummitmerrt. "It is well established that 

security arrangements for future advances are valid.” 

Wastinahouse Credit Core. v. Paqe (In re Paqe), 18 E.R. 713, 

716 (D.D.c. 1982). Thus Norwest Minneaoolis, from the time of 
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the recording of the mortqaqes, held perfected liens on the Iowa 

real estate to secure Briqas' ohlioations under the application 

for the letter of credit. 

III. 

Prior to issuance of the letter of credit, a security 

interest in certain trucks, tractors and trailers had been 

aranted by Rriqqs to Norwest University-Vidwav and was properly 

perfected by notation of Norwest University-Midway’s name as 

lienholder on the certificates of title cnverinq those vehicles. 

When Norwest Minneapolis issued the letter of credit, Rriqqs 

granted Norwest Minneapolis a security interest in these vehicles 

by granting a security interest to, Norwest Universitv-Midway, as 

aoent for Norwest Minneapolis. Norwest University-Midway was to 

act, and did act, as aqent for Norwest Minneapolis for the 

ourpose of holdinq, perfectinq and administerino the security 

interest of Norwest Minneaoolis. 

There is no genuine issue about this fact. Rriqqs 

siqned an amendment to the Norwest University-Mideway security 

aareement in which it aqreed to this arrangement. The only 

possible question is whether a security interest in favor of one 

party mav be held and perfected hy an aqent actinq for someone 

else (in this case, by Norwest University-Midway acting for 

Norwest Minneapolis). 

Minn. Stat. 5336.9-105(1)(m) defines a secured party as 

follows (emphasis added): 

“Secured Partv" means a lender, seller or 
other parson in whose favor there is a 
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. . 
securitv interest. . . . When the holders 
of obliaations issued under an indenture of 
trust, eauipment trust aqreement or the like 
are renrnnentnd hv 1 trustee or other oerson. 
the representative is the secured party. 

Accordinq to Grant Gilmore, the last sentence of §9-105(l)(m) 

seems to have been put in by excess of caution. It 
does no harm but, even without it, no one could have 
doubted that an indenture trustee was entitled to siqn, 
file and so on for the bond holders. . . . There 
appears to be no oood reason (except to make things 
claar to members of the corporate bar) why the sentcncc 
is restricted to transactions which involve "an 
indenture of trust, equipment trust aoreement or the 
like"; presumably any sort of trustee, fiduciarv or 
reoresentative could qualify as a "secured party," for 
formal Durnoses. for those whom he reoresents. 
G. Gilmbre, 5ec;rity Interests in Personal Prooertv, 
510.3 aat 3ll5 (1965). 

It is clear, then, that Norwest Minneapolis properly 

perfected its securitv interest in the vehicles through Norwest 

Ilniversitv-Midway and that the ohliqatians of Elrioqs under the 

application for the letter of credit are secured by these 

@erfected liens on the VehlCleS. 

IV 

The liens in favor of Norwest Minneapolis coverin the 

Iowa real estate, and the trucks, tractors and trailers, cannot 

be avoided in this hankructcy case. The transfer of Brings's 

property took place at the time the letter of credit was issued 

and the liens were qranted, not at the time Norwest Minneapolis 

paid the draft. The act of pavino the draft merely converted 

Norwest Minneaoolis’s claim from a contingent claim t-o one that 

is fixed and not subject to a continqency. 
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Courts and commentators have oenerallv aqreed that 

liens securino oblioations under letter of credit arranqements 

are created at the time the letter of credit is issued: 

The Rank's liens on orooerty of the 
dehtors to secure the letter of credit 
arranqement was [sic] created prior to the 
initiation of Chapter 11 aroceedinos and 
remain valid in bankruptcy whether or not the 
letter of credit is cashed . . . . . In 
addition, a lien to secure the ohliqation to 
repay a future advance has priority over 
liens of other creditors which attach after 
the security agreement is entered into but 
before the creditor pursuant to the future 
advance agreement has actually advanced any 
funds, at least where the creditor is con- 
tractuallv committed to do so. . . . Since 
a trustee in a Chaoter 11 procsedinq is a 
hypothetiicol lien creditor, . . . a prior 
lien created as part of a future advance 
arranoement is valid aoainst the trustee in a 
Chaoter 11 oroceedinq. 

Westinohouse Credit Corp. v. Paae (In re Paae), 1A R.R. 713, 

716 (D.D.C. 1982). 

There is, therefore, simoly no basis on which to hold 

that Rrioqs mav avoid Norwest Minneapolis's liens. See also: -- 

D. Raird, Stsndbv Letters of Credit in Rankruotcv, 49 U. Chi. L. 

F(ev. 130 (1982), H. Chsitman and J. Sovern, Enjoininq Payment 

on a Letter of Credit in Rankruptcy: A; Tempest in a Twist Cap, 

38 Bus. Lawver 21 (1982). 

v 

As part of its motion for summary ,iudqment, Norwest 

’ . 

Minneapolis requests me to allow its claim in a certain amount. 

I think it is inaopropriate to take up the allowance of Norwest 

Minneapolis's claim as part of this adversary nroceedinq. The 
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. . amended complaint deals with the avoidance of the lien of Norwsst - 

Minneapolis and not with the amount of its claim. Therefore, it 

does not seem to me that the amount of the claim is Dart of this 

adversary orocpedino, nor should it he considered as part..of the 

motion which is pendinq. Also, I am not at all clear and the 

record does not seem to disclose whether a claim has been filed 

by Norwest Rank Minneaoolis. IF it has been Filed, there does 

not appear to be any oh.iection to the allowance of’ t.l!e claim 

aendinq which means that the claim is allowed as a matter of law. 

11 U.S.C. §5OZ(a). Thus, I am exolicitly not deciding the amount 

of Norwest Pinneaoolis's claim nor the debtor’s contention that 

$502(s) limits the amount OF Norwest Minneapolis’s claim to 

whatever amount is ultimately determined to be owed to Transport 

Insurance. 

VI 

The oriainaJ complaint in this matter souqht an 

injunction to orohibit Norwest Pinneaoolis From payinq Transport 

Insurance Company under the letter af credit. For that requested 

relief, Transport Insurance-Company was named as a defendant. 
. . 

The amended complaint, however, deals strictly with the avoidance 

OF the liens nranterl t.o Norwest Minneaoolis and seeks no relief 

aoainst Transonrt Insurance Company. 
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ORDER 
. 

IT IS ORDERED: 

1. The motion of Norwest Rank Minneapolis, N.A. for 

summarv judqment is oranted and judqment is aranted in favor of 

Norwest sank MinnPaDolis, N.A. and aaainst the plaintiff, Brioos 

Transportation Comoanv. 

2. Judoment is also entered in favor of Transport 

Insurance Cnmnany and nqainst the plaintiff, Rriqqs 

Transportation Comcany. 

‘QQ, 
Rankruptcy Judge 

. 
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